AFR
Neutral Citation No. - 2024:AHC:145278-DB
Court No. - 39

Case :- FIRST APPEAL No. - 155 of 2011

Appellant :- Smt. Pinki

Respondent :- Pushpendra Kumar

Counsel for Appellant :- Uma Nath Pandey,Vinod Sinha
Counsel for Respondent :- A.N.Pandey, D.R.Kushwaha, Manish
C.Tiwari, Rajesh Kumar Dubey

Hon'ble Saumitra Dayal Singh.J.
Hon'ble Donadi Ramesh.J.

1. This is an old appeal. It has remained pending for 13 years. List
revised. None appears for the respondent in either call. On the last
date as well, none had appeared for the respondent. The appeal is
listed peremptorily today. Heard Shri Mahesh Sharma, learned

counsel for the appellant and perused the record.

2. Present appeal has been filed by the appellant/wife under Section
28 of the Hindu Marriage Act, 1955 (hereinafter referred to as the
'Act’) arising from the judgement and order dated 30.3.2011 passed by
the learned Additional District Judge, Court no.8, Bulandshahar, in
Original Suit No. 192 of 2008 (Pushpendra Kumar vs Smt. Pinki)
whereby the learned Court below has dissolved the marriage between
the parties under Section 13 of the Act, at the instance of the

respondent/husband.

3. The parties were married on 2.2.2006 in accordance with the Act.
At that time, the respondent was employed with the Indian Army.
According to the plaint allegations, the appellant deserted her husband
on 31.12.2007. On 11.02.2008, the respondent/husband instituted the
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divorce suit, primarily on the ground of infertility suffered by the
appellant. On such suit being filed, a Written Statement was filed by
the appellant, on 01.04.2008. Though it is disputed to the appellant,
that document - described as the first Written Statement, reads as

below:
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4. The matter was referred to mediation by the learned Court below.
On that, first mediation was attempted by Ms. Anupama Raghuvanshi.
It concluded on 25.4.2008. Paper no. 8C-2 which is the mediation

report, reads as below:
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5. The matter remained pending for two years, thereafter. On
30.7.2010, the appellant/wife appears to have filed another/second

Written Statement. It is Paper no.40A-1. It runs into eleven

paragraphs. It reads as below:
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6. Thereafter, further mediation appears to have been conducted. It is
dated 20.08.2010. That second mediation was attempted by Mr. Ram
Das Sharma. Its report is Paper No. 44C-2. It reads as below:
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7. In such status of pleading and proceeding, it is also borne out from
the record - the oral statement of the appellant was recorded on

03.02.2011. She was also cross-examined. That statement reads as

below:
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8. As extracted above, in her oral statement, the appellant referred to

another/third mediation conducted between her and the respondent,

before the army authorities, on 17.11.2009. That document is paper

no. 56 C-1/6. We consider it appropriate to extract the same as well. It

"JOINT STATEMENT - BY EFFECTED PARTY AND WITNESSES ON CASE
CONSIDERING ON PUSHPENDRA KUMAR AND HIS WIFE SMT. PINKI
ON 17 NOV. 2009.
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9. Besides the above, the appellant had further filed certain documents
to establish - neither she suffered from infertility nor it was true that
no children were born to the parties. Her oral statement and

documents on record indicate — she twice conceived and two children

were born to her - on 7.2.2008 and 12.10.2010.

10. Thus, the appellant sought to contest the divorce proceedings - on
the strength of her second Written Statement filed on 30.7.2010 and

on the strength of evidence led by her.

11. The respondent raised objection that the second Written Statement
filed by the appellant was not maintainable. He relied on Order VIII
Rule 9, Code of Civil Procedure, 1908. In that status of the
proceedings, the below quoted order dated 23.03.2011 was passed by

the learned Court below:
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12. On the next date - on 28.3.2011, instead of delivering the order,

the learned Court below passed the following order:
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13. Clearly, the date 29.03.2011 was fixed for hearing on the objection
raised as to the maintainability of the second Written Statement filed
by the appellant (on 30.07.2010). However, on that date fixed, the
learned court below not only proceeded to sustain the objection raised

by the respondent and thus rejected the second Written Statement filed



by the appellant (dated 30.7.2010), but it also proceeded to hear the

divorce suit on merits. It has decreed the same.

14. In such circumstances, learned counsel for the appellant would
submit, in the first place, the learned court below has committed an
error in sustaining the objection raised by the respondent, as to the
maintainability of the second Written Statement. Second, the learned
court below has erred in proceeding to deal with the divorce suit
proceedings on merits, on 30.03.2011, without fixing another date for
hearing the divorce suit proceedings, on merits. Third, in any case, the
learned court below has completely erred in decreeing the divorce suit

proceeding.

15. Having heard learned counsel for the appellant and having perused
the record, it is true - a Written Statement was first filed by the
appellant on 01.04.2008. In that, consent was expressed by the
appellant to the divorce being granted. However, it must be
maintained that the instant divorce case proceeding had not arisen
under Section 13-B of the Act. Rather, the divorce case was instituted
by the respondent - husband under Section 13 of the Act. It may have
been decided/decreed, after evidence. Allegations made were of
impotency and that the appellant was a free willed person who used to
go out of her home, on her own. No other fact was pleaded to assert
either that the appellant had deserted her matrimonial home and/or
that she had formed any immoral or adulterous relationship or that she

had offered cruel behaviour.

16. Perusal of the record (as has been referred to above), clearly
indicates, not once but twice mediation took place during the
pendency of the divorce case. While the first mediation proceeding

has been referred to by the learned court below, it has completely
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escaped the attention of the learned court below that on the second
occasion, vide report dated 20.08.2010 (as extracted above),
mediation failed. Then, the learned Court below completely erred in
overlooking the oral statement recorded by the appellant and the
documents that were on record - to establish that mediation had also
been attempted before the army authorities (employer of the
respondent). In that, a clear joint-statement appears to have been
recorded by the parties on 27.11.2009 - to cohabit and revive their
matrimonial relationship, well after filing the first Written Statement

and well after conclusion of the first mediation, on 25.04.2008.

17. Learned court below has also completely erred in overlooking the
fact that after filing of the first Written Statement dated 01.04.2008
and the alleged settlement reached between the parties - to dissolve
their marriage apart, not only another/contrary settlement was also
reached, but two children were born to the parties, one just after the
institution of the divorce suit proceedings and the other, two years
thereafter, on 12.10.2010 i.e. well after the alleged settlement reached
between them. That status of the pleadings and evidence clearly
contradicted the stand that may have existed with the parties at the
time of filing of the first Written Statement on 01.04.2008.

18. Seen in that light, first, Order VIII Rule 9 of the CPC reads as

below:

9. Subsequent pleadings.- No pleading subsequent to the written
statement of a defendant other than by way of defence to set-off or
counter-claim shall be presented except by the leave of the Court and
upon such terms as the Court thinks fit; but the Court may at any time
require a written statement or_additional written statement from any of
the parties cut and fix a time of not more than thirty days for presenting
the same.”

(emphasis supplied)



19. Thus, it is true that after filing of a Written Statement, no further
Written Statement may arise (at the instance of the defendant), by way
of a procedural right - except with the leave of the Court and upon
such terms as the Court may provide. At the same time, that fetter
placed on the procedural right of the parties, did not prevent the
learned Court below from itself requiring additional Written Statement

to be filed - if that appeared necessary to it to dispense true justice.

20. In the present facts, the learned Court below may not have
proceeded to dissolve the (Hindu) marriage between the parties by
solely considering the fact situation that existed up to the stage of
filing of the first Written Statement on 01.04.2008 and the first
mediation proceeding concluded on 28.04.2008. Subsequent conduct
of the parties and their marital relationship as existed over the next
three years could not have been ignored. To the extent it had material
bearing on the relief sought by the respondent, demands of justice

merited another course to be adopted by the learned Court below.

21. Being obligated to dispense justice, the learned court below could
not have turned a blind eye to the fact assertion (made by the
appellant) of revival of the marriage between the parties. It ought to
have exercised its discretion - to call for Additional Written Statement
of the appellant, to explain the subsequent developments. Unless that
power had been exercised, the learned Court below may have felt
disabled from delivering justice, in the status of pleadings and

evidence existing.

22. The nature of power of the trial Court (under Order VIII Rule 9)
was considered by Justice Mohan M. Shantanagoudar in his separate

(partly dissenting) opinion expressed in Ashok Kumar Kalra Vs.
Wing CDR Surendra Agnihotri and Others (2020) 2 SCC 394,
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wherein with reference to Order VIII Rule 9 CPC, it was observed as

below:

“33. A plain reading of Order 8 Rule 9 makes it clear that the court has
the discretion to allow any subsequent pleading upon such terms as it
thinks fit. It is important to appreciate here that such subsequent
pleading or additional written statement may include a counterclaim.
This is because Rule 9 does not create a bar on the nature of claims that
can be raised as subsequent pleadings. As long as the court considers
that it would be proper to allow a counterclaim by way of a subsequent
pleading, it is possible to file a counterclaim after filing the written
statement.”

23. In River Valley Tea Co. Pvt. Ltd. v. Assam Gas Co. Ltd, 2018
SCC OnLine Gau 1168, the Gauhati High Court had the occasion to

consider the same provision wherein it observed as below:

“18. Having perused the judgments cited by the learned counsel for the
petitioner, it leaves this court with no doubt that the trial court must
record its satisfaction to the nature of subsequent pleading which is
sought to be introduced. If the court is satisfied that the subsequent
pleadings are required for the just and fair decision of the case, in such
an event, the trial court even has suo motu inherent powers under order
VIII, rule 9, CPC to direct that a rejoinder/replication be filed. However,
if the rejoinder/replication is sought to be filed at the instance of the
party, in that event the proposed replication is required to accompany the
leave petition envisaged under rule 9, order VIII, CPC.”

24. Also, in Kantipudi Adinarayana v. Putta Venkata Satya Subba
Rao and Others 2024, SCC OnLine AP 1503, the Andhra Pradesh
High Court also had the occasion to consider the same provision. It
specifically dealt with the suo motu nature of power vested in Courts,
to call for additional Written Statement. In that, it has been observed

as below:

“5. The situation contemplated under the first limb of the provisions of
Rule 9 of CPC, is not attracted in the present case; the second limb of
the provisions of Rule 9 of CPC, deals with the Suo moto discretion of
the court alone, to call for an additional written statement, and not
otherwise. In other words, the same is not allowable on an application
filed by a party to the suit.”

25. Second, it also merits acceptance, once the learned court below
had fixed the date 30.3.2011 to deal with the objections to the filing of
11



the second Written Statement (by the appellant), it may not have
proceeded to pass the order on merits on the divorce petition, on the
same date, without the consent of the appellant to thus proceed in the
matter. In view of the earlier order dated 28.03.2011, in normal
course, another date for hearing may have been fixed (on 30.03.2011),
after the learned court below sustained the objection raised by the

respondent to the second Written Statement filed by the appellant.

26. Last, even technically, in deciding any proceedings under Section
13 of the Act, the learned Court below may only have acted on proven
facts. No ground of divorce pressed by the respondent was proven.
The respondent did not prove the plaint pleadings, and the appellant
did not support her first Written Statement, in her oral evidence.
Rather, she disproved it. Hence, there was no proven fact before the
learned Court below to dissolve the marriage between the parties,

strictly in terms of section 13 (1) of the Act.

27. To the extent, the learned court below has dissolved the marriage
solely on the strength of the alleged consent given by the appellant,
after three years of it being recorded, clearly, a grave error of law has
crept in the impugned order. In that the learned court below has failed
to take note of the changed circumstances; of settlement reached
between the parties before the army authorities; the consequential
revival of their marriage and birth of their second child. In view of
passage of time-more than eighteen months and subsequent events
seen to exist, the learned Court below has erred in blindly acting on

the consent recorded on 28.4.2008.

28. Though Section 13 of the Act contemplates divorce/dissolution of
Hindu marriage after full-fledged contested proceedings, at times

those proceeding may be concluded on the strength of mutual consent/
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settlement/mediation, as well. Yet, Courts may remain reminded of the
statutory principle contained in Section 13-B of the Act. For ready

reference, it reads as below:

"(1) Subject to the provisions of this Act a petition for dissolution of
marriage by a decree of divorce may be presented to the district court by
both the parties to a marriage together, whether such marriage was
solemnized before or after the commencement of the Marriage Laws
(Amendment) Act, 1976 on the ground that they have been living
separately for a period of one year or more, that they have not been able
to live together and that they have mutually agreed that the marriage
should be dissolved.

(2) On_the motion of both the parties made not earlier than six months
after the date of the presentation of the petition referred to in sub-section
(1) and not later than eighteen months after the said date, if the petition is
not withdrawn in the meantime, the Court shall, on being satisfied. after
hearing the parties and after making such inquiry as it thinks fit, that a
marriage has been solemnized and that the averments in the petition are
true. pass a decree of divorce declaring the marriage to be dissolved with
effect from the date of the decree.]"”

(emphasis supplied)

29. In Sureshta Devi Vs. Om Prakash, (1991) 2 SCC 25, it was

observed as below :

"At the time of the petition by mutual consent. the parties are not
unaware that their petition does not by itself snap marital ties. They know
that they have to take a further step to snap marital ties. Sub-section (2) of
Section 13-B is clear on this point. It provides that ‘on the motion of both
the parties ... if the petition is not withdrawn in the meantime, the court
shall ... pass a decree of divorce ...". What is significant in this provision
is that there should also be mutual consent when they move the court with
a request to pass a decree of divorce. Secondly, the court shall be satisfied
about the bona fides and the consent of the parties. If there is no mutual
consent at the time of the enquiry. the court gets no jurisdiction to make a
decree for divorce. If the view is otherwise, the court could make an
enquiry and pass a divorce decree even at the instance of one of the
parties and against the consent of the other. Such a decree cannot be
regarded as decree by mutual consent."”

(emphasis supplied)
30. Then, in Smruti Pahariya Vs. Sanjay Pahariya, (2009) 13 SCC

338, the principle discussed in Sureshta Devi (supra) was further
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considered by a three-judge bench of the Supreme Court. It was

further observed as below:

"40. In the Constitution Bench decision of this Court in Rupa Ashok
Hurra, (2002) 4 SCC 388 this Court did not express any view contrary to
the views of this Court in Sureshta Devi, (1991) 2 SCC 25. We endorse the
views taken by this Court in Sureshta Devi (supra) as we find that on a
proper_construction of the provision in Sections 13-B(1) and 13-B(2).
there is no scope of doubting the views taken in Sureshta Devi (supra). In
fact the decision which was rendered by the two learned Judges of this
Court in Ashok Hurra (supra) has to be treated to be one rendered in the
facts of that case and it is also clear by the observations of the learned
Judges in that case.

41. None of the counsel for the parties argued for reconsideration of the
ratio in Sureshta Devi (supra).

42. We are of the view that it is only on the continued mutual consent of
the parties that a decree for divorce under Section 13-B of the said Act
can_be passed by the court. If petition for divorce is not formally
withdrawn and is kept pending then on the date when the court grants the
decree, the court has a statutory obligation to hear the parties to ascertain
their consent. From the absence of one of the parties for two to three days,

the court cannot presume his/her consent as has been done by the learned
Family Court Judge in the instant case and especially in its fact situation,

discussed above.

43. In our view it is only the mutual consent of the parties which gives the
court the jurisdiction to pass a decree for divorce under Section 13-B. So
in_cases under Section 13-B. mutual consent of the parties is a
jurisdictional fact. The court while passing its decree under Section 13-B
would be slow and circumspect before it can infer the existence of such
jurisdictional fact. The court has to be satisfied about the existence of
mutual consent between the parties on some tangible materials which
demonstrably disclose such consent.”

(emphasis supplied)
31. Last, the above principle was again reiterated in Hitesh
Bhatnagar Vs. Deepa Bhatnagar, (2011) 5 SCC 234. After,
considering its own power under Article 142 of the Constitution of

India, the Supreme Court made the following pertinent observation:

"23. It is settled law that this Court grants a decree of divorce only in
those situations in which the Court is convinced beyond any doubt that
there is absolutely no chance of the marriage surviving and it is broken
beyond repair. Even if the chances are infinitesimal for the marriage to
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survive, it is not for this Court to use its power under Article 142 to
dissolve the marriage as having broken down irretrievably. We may make
it clear that we have not finally expressed any opinion on this issue.

24. In the present case, time and again, the respondent has stated that she
wants this marriage to continue, especially in order to secure the future of
their minor daughter, though her husband wants it to end. She has stated
that from the beginning, she never wanted the marriage to be dissolved.
Even now, she states that she is willing to live with her husband putting
away all the bitterness that has existed between the parties. In the light of
these facts and circumstances, it would be travesty of justice to dissolve
this marriage as having broken down. Though there is bitterness amongst
the parties and they have not even lived as husband and wife for the past
about 11 years, we hope that they will give this union another chance, if
not for themselves, for the future of their daughter. We conclude by
quoting the great poet George Eliot.

“What greater thing is there for two human souls than to feel that they are

joined for life -- to strengthen each other in all labour, to rest on each
other in all sorrow, to minister to each other in all pain, to be one with
each other in silent, unspeakable memories at the moment of the last
parting.””

32. Thus, by way of a guiding principle, the learned Court below
should have examined and verified, on 30.03.2011, if the consent of
the appellant (as noted by it on the strength of the first Written
Statement filed on 01.04.2008 and as recorded before the Mediator on
25.04.2008), continued to exist without any change of mind made by
the parties.

33. In granting the divorce on the strength of mutual consent, the
learned Court below may have dissolved the marriage between the
parties only in the event of that consent continuing to exist on the date
of the order being passed. Once the appellant claimed to have
withdrawn her consent and that fact was on the record, it never
became open to the learned court below to act on that (withdrawn)
consent, belatedly. In any case, it never became open to the learned
court below to force the appellant to abide by the original consent

given by her that too almost three years later. To do that would be
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travesty of justice. Here, it may be noted, no money was paid to the

appellant by way of permanent alimony etc., in lieu of her consent.

34. Thus, even if these were Section 13-B proceedings, the learned
court below could not have ignored the statutory principle enshrined
therein — that other thing apart, free consent to dissolve the marriage
must not only arise at the stage of first motion of a proceeding under
Section 13-B of the Act but it must survive and sustain at the stage of
second motion. In that, the learned court below may presume that the
consent may not continue to exist after expiry of 18 months from the
date of it being given, unless the party giving such consent

specifically maintains it, after expiry of eighteen months period.

35. Here, the appellant gave consent on 01.04.2008 and 25.04.2008.
Eighteen months therefrom elapsed in the October 2009. She certainly
withdrew from her consent in February 2011, at the stage of oral
evidence. Therefore, no consent (to dissolve the marriage between the
parties) existed on 30.03.2011 - when the learned court below first

relied on the same to dissolve the marriage between the parties.

36. It requires no elaboration that a Hindu marriage is not to be
dissolved or terminated as a contract. The sacrament based Hindu
marriage may be dissolved (in law), in limited circumstances. In the
first place, a Hindu marriage may be declared void on an allegation of
impotency suffered by either spouse only on the strength of evidence
led. To that extent the learned court below has completely ignored that

such ground pressed in the plaint, was not proven.

37. As to the other ground if any, the learned court below ought to
have examined the matter holistically. The divorce suit having been
instituted in the year 2008 and it having remained pending for three
years, an over simplistic approach has been adopted-in relying only on

16



Digitally signed by :-
PRAKHAR SRIVASTAVA
High Court of Judicature at Allahabad

the bald (first) Written Statement filed by the appellant, and the
consent dated 28.04.2008, as recorded in the proceedings before the
mediation centre attached to the learned court below while ignoring
subsequent developments brought on record. We may have attempted
to help the parties to resolve their dispute at this stage. However, since

respondent had not appeared, that course is not available to us.

38. Seen in that light, the impugned judgement and order dated
30.03.2011 and the consequential decree cannot stand. Those are set
aside. Matter is remitted to the learned court below to proceed in
accordance with law. If no mediation may arise or be successful,
necessarily the appellant may be allowed to rely on the second Written
Statement in terms of later part of Order VIII Rule 9 of the C.P.C.,
with corresponding right to the respondent to file Replication
Statement. Thus, the present appeal is allowed. No order as to costs.

Order Date :- 6.9.2024
Prakhar

(Donadi Ramesh, J.) (S.D. Singh, J.)
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